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D.C. No. CR-91-97-MA. MalcolmF.
Marsh, District Judge, Presiding. {Counsel}{@ Counsel {/ Q{/Counsel}

[ 7] Brian P. Conry, Portland, Oregon, for the defendant-appellant.

[ 8] J. Richard Scruggs, Assistant United States Attorney, Portland, Oregon, for
the plaintiff-appellee.

[ 9] Bef ore: Thonmas Tang, Melvin Brunetti, and Ferdi nand F. Fernandez, Crcuit
Judges. Opi nion by Judge
Fer nandez.
[ 10] Aut hor: Fer nandez
[ 11] FERNANDEZ, Circuit Judge:
[12] Jesus Vea- Gonzal es, al so known as Antonio Perez Salizar Torres, appeals his

sentence under the

Sentencing Cuidelines, following his guilty plea to possession with intent
to distribute cocai ne,

in violation of 21 U . S.C. 8 841(a)(1l). He asserts that a prior offense under
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21 U S.C. § 843(b)

(use of a comunication facility in facilitation of a drug of fense) should
not have been used as

a predicate offense for career offender purposes. U S. S.G § 4Bl1.1. He al so
claims that the district

court erred when it did not allow himto contest the validity of his prior
convi ctions at sentencing.

W find no merit in his first contention. However, we agree with his second
contention. Therefore,

we vacate his sentence and remand for resentencing.

[13] BACKGROUND

[ 14] Pursuant to a plea agreenent, Vea-Gonzales pled guilty to a single count of
cocai ne possession with the

intent to distribute. Prior to sentencing, he noved for a hearing and
di scovery so that he could bring

a collateral attack on his prior convictions. The district court denied the
notion. The presentence report

showed his offense level to be 28, adjusted to 26 for acceptance of
responsibility. That resulted in a 92

to 115 nmonth sentencing range. However, the report indicated that
Vea- Conzal es was a career of fender under

US S. G 8§ 4Bl1.1, based on two drug-related prior convictions. That
i ncreased defendant's sentenci ng range

to 210 to 262 nont hs.

[ 15] At the Decenber 2, 1991 sentencing hearing, the court adopted those
Concl usi ons and sentenced Vea- Gonzal es

to 210 nonths inprisonnent. The court ruled that his 1985 conviction for
unl awful use of a communication

facility in furtherance of a drug offense, 21 U.S.C. 8§ 843(b), was a
predicate "controll ed substance of fense"

for career offender purposes under the Sentencing Quidelines. The court also
denied a notion to reconsider

its denial of his notion for a hearing to collaterally attack the prior
convi cti ons.

[ 16] STANDARD CF REVI EW

[17] The district court's determi nation that a defendant is a career offender is
subj ect to de novo revi ew when

it involves an interpretation of the Guidelines. United States v. Becker
919 F.2d 568, 570 (9th Cir. 1990),

cert. denied, 111 S. Ct. 1118, 113 L. Ed. 2d 226 (1991); see United States
v. Blaize, 959 F.2d 850, 851

(9th Cr.), cert. denied, 112 S. C. 2954, 119 L. Ed. 2d 576 (1992). W
review the court's factual findings

at the sentencing hearing for clear error. United States v. Chapnick, 963
F.2d 224, 226 (9th GCr. 1992).

[ 18] Di scussi on
[19] A. Section 843(b) as a Career O fender Predicate O fense
[ 20] Under the Cuidelines, a defendant qualifies as a career offender if he was

at | east eighteen years old

http://server37.hypermart.net/defendlife/pdfs/veagappeal.html (2 of 11) [02\1\2001 4:16:41 PM]



Appellate Wins, Federal Court Collateral Attack, Brian Patrick Conry, Attorney, Oregon & Federal Bars

at the time of the instant offense, the instant offense was a "fel ony that
is either a crinme of violence

or a controlled substance offense," and he has "at |east two prior felony
convictions of either a crine

of violence or a controlled substance offense.” U S.S.G § 4Bl1.1. The
Gui del i nes define a controll ed

subst ance of fense as "an offense under a federal or state |aw prohibiting
the manufacture, inport, export,

di stribution, or dispensing of a controlled substance . . . ." US. S .G §
4B1.2(2). Finally, the Application

Not es explain that a controlled substance offense includes "the offenses of
ai di ng and abetting, conspiring,

and attenpting to commt such offenses.” U S.S.G § 4Bl1.2, comment. (n.1).

[ 21] Vea- Conzal es argues that his 1985 conviction for unlawful use of a
comruni cations facility is not a

control |l ed substance offense for purposes of career offender status. In
determ ni ng whether a prior conviction

supports career offender status, we generally look to the statutory
definition of the crime, rather than to the

def endant' s specific conduct. Becker, 919 F.2d at 570 (adopting the
"categorical approach" of the Suprene Court

in Taylor v. United States, 495 U S. 575, 600, 110 S. C. 2143, 2159-60, 109
L. Ed. 2d 607 (1990)). Under 21

U.S. C 8§ 843(b):

[22] It shall be unlawful for any person knowi ngly or intentionally to use any
comuni cation facility in commtting
or in causing or facilitating the comm ssion of any act or acts constituting
a felony under any provision of this
[control and enforcenent] subchapter or [the inport and export] subchapter
of this [drug abuse and prevention]
chapter.

[ 23] Thi s | anguage pl aces section 843(b) within the Guidelines' definition of a
control | ed substance of fense. As an

el ement of the offense, the statute requires that in the course of using a
communi cations facility the defendant

must either conmit an independent drug crine, or cause or facilitate such a
crime. As part of a section 843(b)

prosecution, the government nay prove that the defendant actually
"manuf actured, inported, exported, distributed,

or dispensed . . . a controlled substance." If proven, these acts would
constitute an el ement of the comunications

facility offense. As such, the statute nust be viewed as prohibiting those
acts. Thus, because section 843(h)

effectively prohibits the same conduct as is prohibited by "controlled
substance offenses,” the statute is a controlled

subst ance of fense for purposes of the career offender guideline.

[ 24] The result is no different if, instead of proving that the defendant
actually committed an i ndependent drug cri e,

the prosecution instead proves as an elenent of the section 843(b) offense
that the defendant "caused or facilitated

the conmi ssion" of a drug crinme, as provided in the statute.*fnl The sane
result obtains because, if these facts were

proven in the context of a prosecution for the underlying drug crine (rather
than in a section 843(b) prosecution),

the defendant could be found guilty of the underlying drug crine on an
ai ding and abetting theory. See 18 U.S.C. § 2;

see also, e.g., United States v. Mastelotto, 717 F.2d 1238, 1243 n.2 (9th
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Cr. 1983) (section 2, 18 U.S.C., "states

a neans of establishing liability but does not itself define a crime"). It
woul d t herefore be anomal ous to say that,

al t hough both the independent drug crine and section 843(b) prohibit the
same type of assistance, the forner is a

control |l ed substance offense while the latter is not. In either case, the
rel evant laws effectively prohibit the acts

set forth in Quidelines section 4B1.2(2)'s definition of "controlled
subst ance of fenses."

[ 25] Vea- Gonzal es argues that "facilitation" under section 843(b) does not
require the same nmens rea as aiding and abetting

a controlled substance of fense under the Guidelines' career offender statute
and concludes it should not be treated the

same way. In United States v. Adler, 879 F.2d 491, 495 (9th Cir. 1988), we
held that "facilitation" under section 843(b)

"is established by showing that use of a conmunications facility (here, a
t el ephone) nmade easier or less difficult, or

assi sted or aided, the narcotics offense.’
assertion, that |evel of conduct is of the sane

gquality as that which makes a defendant an aider or abettor. To aid and
abet, under 18 U.S.C. 8§ 2, neans "to assist the

perpetrator of a crime.” In order to aid and abet another to commit a crine,
"it is necessary that a defendant 'in sone

sort associate hinmself with the venture, that he participate init as in
sonet hing that he wi shes to bring about, that

he seeks by his action to nake it succeed.'" United States v. Reese, 775
F.2d 1066, 1072 (9th Cr. 1985) (citations omtted).

In effect, section 843(b) inposes a discrete penalty for a particular kind
of aiding and abetting.

Contrary to Vea-Gonzal es's

[ 26] Mor eover, Vea- Gonzal es ignores the fact that section 843(b) requires that a
def endant "know ngly or intentionally" further

the conmi ssion of the drug offense. To prove a section 843(b) violation for
using a telephone to facilitate a controlled

subst ance conspiracy, the governnent nust show that defendant "know ngly and
intentionally facilitated a [specified drug

-rel ated of fense] by the use of the tel ephone.” United States v. Turner, 528
F.2d 143, 165 (9th Gr.), cert. denied, 423

US 996, 96 S. C. 426, 46 L. Ed. 2d 371 (1975).*fn2

[27] The cases on which Vea-Conzales relies to support his position are entirely
di stinguishable. In United States v. Liranzo,

944 F.2d 73, 79 (2d Cir. 1991), the Second Circuit held that the New York
crimnal facilitation statute could not be a

controll ed substance offense because it, "unlike the crinmes of aiding and
abetting, conspiracy, or attenpt, . . . does not

involve the intent to conmt the underlying substantive offense.” Here that
intent is required. In Young v. United States,

936 F.2d 533, 538 (11th Gr. 1991), it was held that Al abama's forged
prescriptions statute was not a predicate of fense

because it was unlike the drug trafficking offenses specifically listed in
the prior version of Quideline section 4B1.2(2).

Al abama' s statute could be violated by using a forged prescription to obtain
some drugs. Absent a copy of the state

indictment, it could not be said that Young's violation was trafficking.
Here the offense clearly was trafficking.

[ 28] Vea- Gonzal es al so argues that the CGuideline' s Application Note, which states
that the predicate of fenses include aiding
and abetting, inpermssibly exceeds the scope of section 4B1.2(2) itself. In
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interpreting the Guidelines and their

acconpanyi ng comentaries, courts are required to consider themtogether
and, if possible, as consistent with each other.

United States v. Anderson, 942 F.2d 606, 613-14 (9th Cr. 1991) (en banc).
Only if they are irreconcilable is the court to

consider the guideline alone. Id. Here, the guideline and cornmentary are
perfectly consistent. The guideline refers to

vi ol ations of |aws prohibiting the manufacture, inport, export,
di stribution, or dispensing of drugs. Aiding and abetting,

conspiracy, and attenpt are all violations of those laws. So, by the way, is
facilitating; in fact it is one of those |aws.

[ 29] Accordingly, we hold that the facilitating of fense proscribed by section
843(b) is a predicate offense for career offender
pur poses. *fn3

[ 30] B. Collateral Attack on Prior Convictions at Sentencing

[ 31] Prior to sentencing, Vea-Gonzales nmoved for a hearing to collaterally attack
his 1985 facilitation conviction on the ground

of ineffective assistance of counsel, based upon an alleged conflict of
interest.*fn4 The district court denied the notion

on the basis of its opinion in United States v. Avery, 773 F. Supp. 1400,
1408 (D. Or. 1991), in which it had held that the

Sent enci ng Gui delines' definition of "prior sentence" allowed the court to
rely on facially valid prior judgnents for career

of fender purposes. It had also indicated that it nust not consider a
judgment which is invalid on its face or which had been

i nval i dated on direct appeal or by a habeas petition. Id. Beyond that, it
had deci ded that a defendant may not attack prior

convi ctions, although it proceeded to consider the defendant's clainms. In
the case at hand, however, the district court

indicated that it has discretion in the matter. Vea- Gonzal es argues that he
was entitled to attenpt to show that his prior

convi ction was unconstitutional before the court used it to classify himas
a career offender. W agree.*fnb

[ 32] No doubt, the district court rust apply the provisions of section 4A1.2 in
determi ni ng whether a defendant's prior conviction
counts towards career offender status. U S.S.G 8§ 4Bl.2, coment. (n.4)
(definitions and instructions for conputing crimna
history). Section 4Al.2(a)(1l) defines a prior sentence generally as
sentence previously inposed upon adjudication of guilt,
whet her by guilty plea, trial, or plea of nolo contendere, for conduct not
part of the instant offense." The definition is
l[imted by Application Note 6, which states in part: "Sentences resulting
fromconvictions that a defendant shows to have been
previously ruled constitutionally invalid are not to be counted." U S.S.G §
4A1. 2, coment. (n.6) (enphasis added). This version
of Note 6 was adopted, effective Novenber 1, 1990, and hence, is applicable
to Vea-Gonzal es. The earlier, 1987, version stated:
"Convi ctions which the defendant shows to have been constitutionally invalid
may not be counted in the crimnal history score."*fné6

any

[ 33] W have interpreted the 1987 version to entitle a defendant to chall enge the
constitutional validity of a prior conviction at

the tine of sentencing, if the district court proposed to use the prior
conviction to increase defendant's crininal history score.

United States v. GQuthrie, 931 F.2d 564, 571 (9th Cr. 1991).*fn7 In Quthrie,
as here, the collateral attack was based on an all eged
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conflict of interest that assertedly rendered counsel's representation
i neffective under the Sixth Anendnent. Id. at 570.

[ 34] Al t hough the defendant in GQuthrie was sentenced under the 1987 version, we
did note that the 1990 anmendnment nmight require a different

result. W said that "the 'previously ruled |[|anguage inplies that
def endants no | onger nmay chall enge prior convictions at the

sentencing stage." Id. at 570 n.4; see also United States v. Carroll, 932
F.2d 823, 825 n.1 (9th Cr. 1991); United States v. M ns,

928 F.2d 310, 312 n.1 (9th Cir. 1991). At the sane time, however, we
recogni zed in Guthrie, 931 F.2d at 570 n.4, that the 1990 Cuidelines

Background Note, which follows the cormmentary to section 4Al.2, contains the
following statenent: "The Conmi ssion | eaves for court

determ nation the i ssue of whether a defendant nay collaterally attack at
sentencing a prior conviction." US.S.G § 4A1.2, conment.

(backg'd.) (Nov. 1990). We declined to reconcile that background note with
the application note. Nevertheless, we did caution that even

if the 1990 Note 6 proscribed collateral attacks at sentencing, "the
Constitution may afford such a right . . . ." Quthrie, 931 F.2d at

571 n. 6. The 1990 provisions on which CGuthrie remarked remai ned i ntact under
the 1991 Cuidelines applicable at Vea-CGonzal es's sentencing.

[ 35] The Second, Fifth, Sixth, and Eleventh G rcuits*fn8 have addressed the
meani ng of the current Note 6 and the Background Note, and have

hel d that those notes conbine to give district courts discretion over
whether to permit a collateral attack on constitutional grounds.

In United States v. Jakobetz, 955 F.2d 786, 805 (2d Cir.), cert. denied, 121
L. BEd. 2d 63, 113 S. C. 104 (1992), the court expl ai ned:

[ 36] whi l e def endants may al ways present the sentencing court with evidence that
anot her court has ruled their prior convictions invalid and

hence unsuitable for consideration as part of the crimnal history score at
sentencing, the court also retains discretion to determ ne

whet her a defendant nay nount an initial challenge to the validity of such
convi cti ons.

[37] See also United States v. French, 974 F.2d 687, 701 (6th Cir. 1992); United
States v. Canales, 960 F.2d 1311, 1315 (5th Cr. 1992);
United States v. Cornog, 945 F.2d 1504, 1511 (11th G r. 1991).

[ 38] In general, these courts have not set forth the contours of the discretion
thus conferred upon the district courts. The Second Circuit

and the Sixth Crcuit have sinply declared that the sentencing court has
di scretion. French, 974 F.2d at 701; Jacobetz, 955 F.2d at 805.

The El eventh Circuit has opined that the district court should consider the
scope of the inquiry, whether the issue is contested, and

whet her the conviction is invalid on its face. Cornog, 945 F.2d at 1511
n.16. The Fifth Circuit has cone the closest to setting quanti -

fiabl e standards. It has directed district courts to consider the itens
mentioned by the Eleventh Circuit, plus comty and whether sone

other renmedy is available. Canales, 960 F.2d at 1316. In short, these courts
have treated the issue as one of "procedural expediency,"

as did the district court in Avery, 773 F. Supp. at 1407

[39] On the other hand, in United States v. Hewitt, 942 F.2d 1270, 1276 (8th Cr.
1991), the Eighth Crcuit held that the 1990 version of

Note 6 required the district court to count a prior conviction, unless the
def endant coul d present evidence that the conviction had

previously been ruled invalid. Hewitt asserted that the prior conviction was

http://server37.hypermart.net/defendlife/pdfs/veagappeal.html (6 of 11) [02\1\2001 4:16:41 PM]



Appellate Wins, Federal Court Collateral Attack, Brian Patrick Conry, Attorney, Oregon & Federal Bars

unconstitutional under Boykin v. Alabama, 395 U S. 238,

89 S. . 1709, 23 L. Ed. 2d 274 (1969), which requires the record to show
that a defendant pled guilty know ngly and voluntarily.

However, Hewitt did not introduce the record, but only the docket sheet,
which nerely noted his plea. As the prior conviction was

facially valid, the Eighth Crcuit ruled that the district court properly
counted the prior conviction in Hewitt's criminal history score.

[ 40] We nust respectfully disagree with each of these decisions. The Cuidelines
do not conpel, or even particularly suggest, the results

reached in those cases. Mire inportantly those decisions do not conport with
the Il ong-standing |l aw of this circuit.

[ 41] Not hing in the Guidelines indicates that a constitutional attack may never
take place at sentencing. On the contrary, that very issue

is left to the courts. Thus, we do not agree with the Eighth Crcuit's
seem ngly absol ute prohibition

[42] Furt hernore, the cases which have decided that the district court has
di scretion to hear challenges if it wishes to do so have relied

upon the Background Note's statement that the issue of whether a defendant
may collaterally attack a prior conviction at sentencing

is left to court determ nation and the Note 6 statenment that convictions
"previously ruled" unconstitutional cannot be used. Those

courts seemto have overl ooked the fact that the Background Note's neani ng
i s anmbi guous at best. Equally, if not nore, likely the

Conmi ssion intended to leave to the judiciary the entire issue of
determ ning the kinds of collateral attacks (if any) which would

be permissible at sentencing, rather than | eaving that decision to each
district court on a case by case basis. The approach endorsed

by the Second, Fifth, Sixth, and Eleventh Circuits may well pronote
di sparate treatnent of simlarly situated defendants, a result at

odds with the Guidelines' central mission. As this case underscores, a
defendant's crimnal history score can greatly affect his sentence.

The authority given to the sentencing court by a discretionary approach is
nearly unlimted. While one sentencing court mnight find

"procedural expedi ency" argues agai nst consideration of a collateral attack
another might well find a sinmilar situation sufficiently

conpelling to require a hearing. That cannot further the goal of uniform and
predi ctabl e sentences. Thus, we cannot accept that approach

Certainly, the Quidelines do not conpel it.

[43] Rat her, we now answer the question we reserved in Quthrie and hold that the
Constitution requires that defendants be given the opportunity

to collaterally attack prior convictions which will be used agai nst them at
sent enci ng.

[ 44] In Burgett v. Texas, 389 U.S. 109, 88 S. C. 258, 19 L. Ed. 2d 319 (1967),
where | ack of |egal counsel was asserted, the Suprene Court

hel d that a conviction not previously invalidated yet invalid on its face
under G deon v. Wainwight*fn9 could not be used for penalty

enhancenent under a state's recidivist statute. In United States v. Tucker
404 U. S. 443, 449, 92 S. C. 589, 593, 30 L. Ed. 2d 592 (1972),

the Court held that a conviction invalidated under G deon could not be
considered in sentencing a defendant after a subsequent conviction

*fnl0 Thus, the Supreme Court has held that the Constitution proscribes the
use of prior convictions for sentence enhancenent where the

def endant was deni ed counsel under G deon. See United States v. Custis, 786
F. Supp. 533, 536 (D. md. 1992).
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[ 45] In Farrow v. United States, 580 F.2d 1339 (9th Cir. 1978) (en banc), our
sem nal pre-Quidelines case, we held that Tucker requires the

district court to undertake a hearing to determine the validity of the
chal I enged prior convictions if the conviction will be used to

enhance the defendant's sentence. Id. at 1354. O course, in Guidelines
cases prior sentences are generally so used.

[ 46] Farrow i nvol ved a G deon violation, but we have not linmted the availability
of collateral attacks to G deon violations. In Brown v.

United States, 610 F.2d 672, 674-75 (9th Cr. 1980), Farrow was extended to
require a hearing on ineffective assistance of counsel clains.

Noting that Tucker 's scope is uncertain, we stated: "it is clear that the
right to the assistance of counsel and the right to effective

assi stance of counsel are constitutional equivalents." Id. at 675.
Accordingly, "Brown's allegations regardi ng the adequacy of |owa counse

coul d present questions which would require a hearing." 1d.
[47] I ndeed, in other pre-Cuidelines decisions we indicated that we would permit

collateral attacks premised on any constitutional infirmty.

In United States v. Wllianms, 782 F.2d 1462 (9th Cr. 1985), a direct
sentenci ng appeal, we stated that "a sentence is subject to reviewif

it has been enhanced in reliance on an unconstitutional conviction," and it
"must be set aside if the court relied at least in part on

m si nformation of constitutional nagnitude." 1d. at 1466 (citation onmitted).
See also Feldman v. Perrill, where we allowed a federal prisoner

to attack his sentence on grounds that an enhancing prior state conviction
was unconstitutional because he was inconpetent to enter a plea in

the state proceeding. 902 F.2d 1445, 1447-49 (9th Gr. 1990).

[ 48] What ever the effects of the 1990 Guidelines anendnents ni ght have been, they
cannot have limted a defendant's constitutional rights.*fnll

Even before the Cuidelines were enacted, the federal courts had attenpted to
del i neate the bounds of perm ssible collateral attacks, but the

i ssue renmai ned unresolved. It is to this problemthat the Background Note
nmost likely refers. Nevertheless, this circuit had spoken. Therefore,

the district court erred by denying Vea- Gonzal es an opportunity to chall enge
the validity of his 1985 and 1989 convictions.

[49] We do not ignore, nor are we insensitive to, the potential difficulties this
readi ng may cause. As the district court cogently expl ai ned,

allowi ng collateral attacks at sentencing could open up thorny procedura
difficulties. Mdreover, there is a possibility that sentencing

proceedings will sonetinmes seemlike pro tanto equival ents of section 2255
proceedings. First, as the notto of an ancient English house reads,

"No thorns, no roses." |If enforcenent of constitutional rights sonetines
underm nes efficiency, it is the price we all pay for having a

constitution. Second, we do not hold that the procedures nust or should be
different fromthose used in determ ning other disputes under the

GQuidelines. See U S.S.G 88 6Al1.1-6A1.3. Finally, we have previously held
that a defendant is constitutionally entitled to collaterally attack

al  egedl y unconstitutional prior convictions. The Guidelines cannot have
changed that. To reach a different result in this case would require

us to ignore our precedent.*fnl2

[ 50] Concl usi on

[ 51] Bef ore the advent of the Guidelines, we had firmy established the rule that
a defendant was entitled to attack the constitutionality of prior
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convi ctions which woul d otherwi se be used agai nst himat sentencing. In so
doi ng, we made sentencing proceedings nore difficult, but we also

lit a flame of Justice by assuring that an unconstitutional conviction could
not be used again and again to cause still nmore harmto the person

upon whomit was first visited.

[ 52] If the Cuidelines, as sone believe, have brought light to an overly
cal i ginous area of judicial discretion, that light did not envelop the

one we had already lit. If the Guidelines, as others believe, have cast a
deep gl oom over a bright area of judicial discretion, we have not

becone so benighted that we can no | onger see the flane.

[ 53] In short, a defendant who is being sentenced under the Guidelines may nount
constitutional attacks upon prior convictions which woul d ot herw se
be used to increase the punishnent inposed upon him

[ 54] Sent ence VACATED and REMANDED for further proceedings.
[ 55] O der
[ 56] The opinion in United States v. Vea-CGonzales, 986 F.2d 321 (9th Cr. 1993),

is anended as foll ows:

[57] (1) At slip op. 1344, the last sentence of the carryover paragraph is
replaced with the follow ng: "Therefore, the district court erred

by denyi ng Vea- Gonzal es an opportunity to challenge the validity of his 1985
and 1989 convictions. "

[ 58] (2) At slip op. 1344, the third sentence of the full paragraph on that page
is replaced with the follow ng: "Mreover, there is a
possibility that sentencing proceedings will sonetimes seemlike pro tanto

equi val ents of section 2255 proceedings."

[ 59] (3) At slip op. 1344, footnote 12, the third sentence is replaced by the
following: "At any rate, to the extent he is raising a
constitutional challenge, he can present that to the district court.”

[ 60] Wth these anendnents, the panel has unaninously voted to deny the petition
for rehearing and to reject the suggestion for rehearing en banc

[ 61] The full court was advised of the suggestion for rehearing en banc. An
active Judge requested a vote on whether to rehear the matter en banc.

The natter failed to receive a majority of the votes of the non-recused
active Judges in favor of en banc consideration. Fed. R App. P. 35.

[62] The petition for rehearing is DENI ED and the suggestion for rehearing en
banc i s REJECTED.

Opi ni on Foot not es
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[63] *fnl W recogni ze that section 843(b) coul d conceivably include the
facilitation of a mere possession offense. See 21 U S.C. § 844. Possession

alone is not a controlled substance offense within the neaning of the career
of fender guideline. Here, however, the Information specifically charged that

di stribution of heroin was being facilitated. Furthernore, the factual basis
for Vea-CGonzales's guilty plea establishes that his use of a conmunications

facility assisted narcotics distribution. Thus, even under a categorica
approach the prior offense nmust be treated as a distribution facilitation conviction

See Taylor, 495 U S. at 602, 110 S. C. at 2160.

[ 64] *fn2 See United States v. Hegwood, 977 F.2d 492, 495 (9th Cr. 1992), where
we said that the standard is "knowing or intentional."” That seens correct but does
not affect this case, so we need not resolve the conflict, if any.

[ 65] *fn3 See also V Questions Mst Frequently Asked About the Sentencing
Qui del i nes No. 118, at 34-35 (1992) (A section 843(b) offense "may be |likened to
ai di ng and

abetting a drug offense. Thus, a 'tel ephone count' may be appropriately
considered a 'controll ed substance of fense' for career offender purposes if the
f el ony

caused or facilitated by use of the conmunication's facility would be so
consi dered.").

[ 66] *fn4d At the sentencing hearing, Vea-CGonzales also objected to his other
prior conviction for delivery of a controlled substance. That was a 1989 Oregon state
court

conviction. As with the federal conviction, Vea-CGonzal es alleged ineffective
assi stance of counsel.

[67] *fn5 No direct review of the conviction was pending. The sane is true of the
prior state conviction referred to in footnote 4. W do not decide whether a
di fferent

rul e shoul d apply when a direct appeal fromthe prior conviction is pending.
The Cuidelines suggest that the rule should be the sane. See U S.S.G § 4Al1.2(1). But

see the concerns expressed in a different context in United States v.
GQuzman- Col ores, 959 F.2d 132, 135-36 (9th Cr. 1992) and Wllianms v. United States,
651 F.2d 648,

650 (9th Cir. 1981).

[ 68] *fné The Commi ssion's explanation for the anendnment does not discuss this
change, except to state that it "clarifies the circunstances under which prior
sentences are

excluded fromthe crimnal history score." U S. S. G App. C Anendnent 353,
at 171.

[ 69] *fn7 See also United States v. Jones, 907 F.2d 456, 460-67 (4th Cr. 1990)
(hol ding that Guidelines require court to inquire into the validity of prior
convi cti ons,

under the 1987 Note 6, and renanding for an evidentiary hearing on
defendant's claimthat prior conviction resulted froman involuntary guilty plea),
cert. denied,

111 S. . 683, 112 L. Ed. 2d 675 (1991). But see United States v. Jones,
977 F.2d 105, 110 (1992), which in explaining Jones, 907 F.2d 456, during the second
appeal

of the same case, held that the district court had discretion to hear or not
to hear the challenge in nost instances.
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[ 70] *fn8 The Fourth Circuit has found that discretion exists under the pre-1990
versi on and, presumably, would continue to do so. Jones, 977 F.2d at 110.

[ 71] *fn9 372 U.S. 335, 83 S C. 792, 9 L. Ed. 2d 799 (1963).

[72] *fnl0 Cf. Lewis v. United States, 445 U S. 55, 60, 100 S. C. 915, 918, 63
L. Ed. 2d 198 (1980) (distinguishing Burgett and Tucker, and hol ding that a
conviction for

felon in possession of a firearmunder 18 U S.C. App. § 1202(a) (1) was
valid, whether or not the prior felony conviction was subject to collateral attack
under G deon).

[ 73] *fnll It should be noted that Brown, Feldman, and Farrow all revi ewed
notions to vacate sentences under 28 U. S.C. § 2255, and accordingly did not
specifically require

collateral attacks at sentencing. However, if a defendant is
constitutionally entitled to collaterally attack the consideration of prior
convi ctions at sentencing by using

section 2255, it follows nutatis nutandis that he can bring his attack at
the sentencing hearing itself. See also Evenstad v. United States, 978 F.2d 1154,
1157-58

(9th Cir. 1992) (failure to raise issue at sentencing waives it absent
showi ng of cause and prejudice).

[ 74] *fnl2 Vea-Conzales clainms for the first tine on appeal that the evidence
woul d not support his 1985 guilty plea. W decline to consider that issue. United
States v. Smth,

924 F.2d 889, 893-94 (9th Cr. 1991). At any rate, to the extent he is
rai sing a constitutional challenge, he can present that to the district court. But
see McHenry v.

California, 447 F.2d 470, 471 (9th Cir. 1971) (per curian) (distinguishing a
collateral challenge to prior conviction based on violations of federa
constitutional law from

a chall enge based nmerely on insufficiency of evidence).
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